


PEBA Good Practice Memorandum 3:

The Role of Legal Representatives at Planning Appeal Hearings, Examinations and Planning Inquiry Round Table sessions

(i) Planning Appeal Hearings 
 
1. Rule 9(3) of The Town and Country Planning (Hearings Procedure) (England) Rules 2000 and Rule 9(3) of the Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules 2002[footnoteRef:1] allow a person who is entitled or permitted to appear at a hearing to be represented by another person. This may be a solicitor, barrister or other suitably qualified legal representative.  [1:  There is similar provision also in Rue 6 of the Town and Country Planning (Section 62A Applications) (Hearings) Rules 2013/2141.] 


2. If a party wishes to be accompanied by a legal representative at any planning appeal hearing (this includes not just appeals under sections 78 and 174 of the Town and Country Planning Act 1990, but also to LDC, TPO and other planning related appeal hearings before PINS) they should give appropriate notice having regard to Good Practice Memorandum 1: Advance Notification of Legal Representation and Legal Submissions at Hearings.

3. It is noted in this regard that on 7 March 2022 PEBA e-mailed its members saying:

“As you will know, PEBA has regular meetings with PINS to discuss issues of concern to either side about the running of appeals and local plan examinations. At our most recent meeting, PINS have raised with us a matter which has been drawn to their attention by a number of Inspectors, relating to the way in which some advocates behave at events, in particular by repeatedly emphasising how experienced they (the advocates) are …
•	Inspectors approach members of the planning bar on the same basis – namely that it is assumed that all are properly qualified and able to present a case efficiently and properly. Accordingly, it is also not considered helpful for barristers to “talk up” their own experience when presenting submissions.
PEBA recognises that it is for individual barristers to decide how best to represent their clients. It is, therefore, a matter for members how they respond to the above message. However, it is obviously not in the interests of any party either to undermine confidence in the tribunal (especially at inquiries where the public are often present) or to risk alienating the Inspector. “Talking up” one’s own experience is not a practice which we apprehend would be welcomed when appearing before other tribunals and it is difficult to see how it might advance a party’s case at a planning appeal.”

4. The Inspector may, at the start of the event, set out their expectations as to the role of any legal representatives. 

5. In the lead up to hearings etc. a legal representative may:

· Have a role in the drafting of the Statement of Case not only in identifying any legal issues and preparing full legal argument on those points, but more fundamentally in advising on the nature, format, content, and structure of the evidence that is needed for their client’s case, stress testing that material, and critically reviewing it as it evolves. The role of advocates in drafting documentation is covered more fully in Good Practice Memorandum 2: Guidance for barristers on dealing with experts at Planning and Other Similar Inquiries. Copies of any legislation or authorities relied on should generally be included with the Statement of Case. 

· Play a role in reviewing any Statement of Case representations submitted by the opponent and third parties and helping their client decide how best to respond—whether this can be dealt with orally or whether (unusually in hearings etc.) permission needs to be sought to adduce written replies and if so on the nature, format, and content of any written replies.

· Play a role in ensuring a Statement of Common Ground is agreed e.g. advising on the scope and terms of the matters that should be sought to be agreed and emphasising that the client should pragmatically agree points that can be agreed to save time at the hearing.

6. In terms of interaction with witnesses:

· Witness coaching is prohibited, but witness familiarisation is allowed. This can extend to preparing witnesses as to the basic requirements for giving evidence—listening, speaking slowly, avoiding irrelevant comments, keeping answers short, and answering the question put.

· With regard to expert witnesses specifically, providing guidance on giving comprehensive and comprehensible specialist advice and resisting the pressure to go further than matters covered by their specific expertise[footnoteRef:2]. [2:  An expert who appears at a hearing is bound by the same professional obligations that would be applicable to them at an inquiry.] 


· Once the Inspector’s agenda is available, a legal representative, given their likely role as a “Team Captain” for the wider team (see below) bringing witnesses together and checking the various lines of expertise to ensure that (a) all points on the Inspector’s agenda are covered; and (b) who is to be answering which issues.

· Unlike what occurs at an inquiry, where oral evidence is being given, there is no requirement for isolation of witnesses at any point during a hearing. At all times the team are allowed to be in communication with each other and to discuss the case in breaks etc. The position is different if, as will rarely be the case, cross-examination is permitted at a hearing.

7. At the hearing, any legal representative is not there to act as an expert witness. They may, however, assist the Inspector by:

· Acting as “Team Captain” for the party being represented. This involves evaluating and understanding the Inspector’s questions and making sure that these are responded to by the right expert witnesses on the right basis. This can sometimes include breaking down the Inspector’s queries into particular sub-queries and ensuring these are properly directed. Done well, it can be of great assistance to the Inspector.

· Making legal submissions (such as on the interpretation of policy, or draw attention to relevant case law or legislation).

· Looking to remind the Inspector of or to stress points made by experts who have provided their expert views in writing or orally.

· Seeking to explain and/or summarise their client’s case.

· Explaining the content and effect of any proposed legal obligations.

· Making opening and/or closing statements if invited to do so by the Inspector.

· Making or responding to any costs applications.

8. Ordinarily a legal representative is not there to ask direct questions of, or to otherwise “examine” witnesses. Unless the Inspector otherwise directs, questions may only be put through the Inspector (at their discretion) who will lead the events as they see fit to secure the information and evidence they require to make a decision.

(ii) Plan examinations 

9. Development plan documents are subject to independent examination under section 20 Planning and Compulsory Purchase Act 2004 (“the 2004 Act”). These take the form of a Round Table session led by the Inspector, where the Inspector will follow an agenda of identified topics and issues. It is not unusual for legal representatives to appear at independent examinations both on the part of the promoting authority and on the part of other interested parties, including objectors, supporters, or other statutory bodies. The nature  of independent examinations and their differing purposes means that it is appropriate to set out some specific guidance on the role of legal representatives in the run up to and during them.
 
10. Part of the purpose of an independent examination is to determine whether a development plan document is legally compliant (section 20(5) of the 2004 Act). It will be appropriate for legal representatives to make representations during hearing sessions on matters of legal compliance. Legal representatives also have an important role to play in the run up to hearing sessions, advising clients on matters of 
legal compliance. 

11. Much of the time at an independent examination will be spent considering whether the development plan document is sound (section 20(5)(b) of the 2004 Act). As the test of soundness involves a degree of evaluative judgement, legal representatives will need to exercise their judgement both before and during hearing sessions where matters of soundness are involved so as to avoid the perception that they
are giving evidence on matters which fall outside their area of expertise. As well as the
guidance set out above, legal representatives should take account of the following
guidance when participating in independent examinations:

· Consistent with the general advice set out above at paragraph 5, it is appropriate for legal representatives to have a role in the preparation and review of written hearing statements submitted in advance of hearing sessions. Depending on the subject-matter in question, this may extend at one end of the spectrum to drafting the whole or parts of answers to questions — for example where the questions involve matters of legal compliance — and at the other end of the spectrum to providing advice on the strength or content of a response on a subject-matter to a 
member of the expert team in order to enable them to provide a response to the question — for example where the questions call for subject-matter expertise.

· Consistent with the general advice set out above at paragraph 6, it will be appropriate for legal representatives to review and discuss with their team in advance of each hearing session the issues likely to be raised by the Inspector and
to provide advice on those issues as appropriate. This may involve reviewing the
agenda issued by the Inspector, the hearing statements submitted by the other parties, and the underlying evidence base. Witness coaching is not permitted, 
but it is appropriate for legal representatives, with their teams, to identify what 
they think are the key issues and to discuss how those issues will be addressed by 
the team at the hearing session. 

· Consistent with the general advice set out above at paragraph 7, the role of a legal representative at hearing sessions will depend on the issue being discussed and 
the approach taken by the team generally. It is usually the case at hearing sessions that each party has an identified lead speaker and in such cases it will usually be
the case that the legal representative will take on the ‘Team Captain’ role 
which has been explained above. Given that much of the evidence in independent examinations is written evidence, it is appropriate for legal representatives to 
refer the Inspector to parts of the written evidence in response to questions and 
to summarise parts of it. Legal representatives should be careful, however, not 
to give evidence themselves; if a question calls for evidence, then the legal representative should ensure that the question is answered by someone on the 
team with that expertise. It is not unusual at independent examinations for 
legal representatives to take the lead in answering questions initially posed by the Inspector and in rebutting points made by other parties, with input from other members of the team facilitated as and when it is judged to be necessary in a 
manner consistent with the ‘Team Captain’ role set out above.

(iii) DCO examinations 

12. DCO examinations, under the Planning Act 2008, are primarily written and not all examinations include hearings. For all DCOs, a legal representative may be involved in the review of written submissions, be that expert reports or the production of written relevant representations for example. The advice in section (i) above applies broadly here in relation to the nature of involvement with expert reports. Written representations and, later, written summaries of oral cases are likely to involve a greater degree of drafting on the part of the legal representative. Care will need to be taken to judge an appropriate degree of involvement given the nature of the document. 

13. The role of a legal representative in each type of DCO hearing may differ. For instance:

· Preliminary meetings are largely procedural. A legal or other representative may attend to represent a particular party and make any procedural representations as to the conduct of the examination. It is likely that each party will have a single spokesperson. 

· Issue Specific Hearings (ISHs) addressing the substantive effects of a scheme and Compulsory Acquisition Hearings are likely to be conducted in a broadly similar way to planning appeal hearings. The guidance at section (i) above also applies, specifically in relation to the ‘Team Captain’ role. A legal representative may also assist the Examining Authority by summarising their client’s position on a given issue, providing relevant documentary references and by determining which team member is best placed to answer any given query, including whether this is most appropriately done verbally or as part of the written process.

· At an ISH addressing the drafting of the DCO, a legal representative may assist the Examining Authority by providing appropriate legal submissions as to the drafting of the order including the efficacy or effect of the particular provisions, suggesting alternative wording and reference to precedent orders which have addressed similar issues. 

· A legal representative may be asked to attend an open floor hearing to represent a particular objector or the applicant. The role of a legal representative acting for an objector is likely to involve making appropriate submissions to the Examining Authority acting as an advocate for their client. Particular care will need to be taken not to give evidence in such cases.

(iv) Round Table sessions at inquiries

14. Round Table sessions ordinarily cover issues such as planning conditions and legal obligations, but can also cover other issues at the discretion of the Inspector, in consultation with the parties. 

15. The structure of a Round Table session will normally have been established prior to the session in an agenda issued by the Inspector. 

16. The general guidance set out in section (i) above applies, as relevant, here. 

17. In preparation for the Round Table session, a legal representative can have a role in reviewing the agenda, in particular with regard to any relevant legal issues which might arise. 

18. At the Round Table session, a legal representative may assist the Inspector by, in particular: 

· Making legal submissions (see above).

· Explaining the content and effect of any legal obligation (see above).

· Assist in the conditions discussion helping to ensure that all conditions are lawful and enforceable.

· Identifying drafting issues and suggesting alternative wording on proposed conditions and / or any issues raised during the session on any legal obligation. 

· Summarising a party’s position and / or key points to the extent that it may not be clear from the documentation before the Inspector. 

· Providing references and highlighting parts of the documentation and / or evidence before the Inspector.
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This guidance has drawn on “The role of counsel at planning appeal hearings” by James Maurici KC, Jenny Vyse and Nick Grant J.P.L. 2024, 3, 242-250.



